§672.8

proceeding for the revocation or sus-
pension of a permit by issuing a com-
plaint under the Act and these rules. A
complaint may seek suspension or rev-
ocation of a permit in addition to the
assessment of a civil penalty.

(c) Content and amendment of the com-
plaint. All complaints shall include:

(1) A statement reciting the sec-
tion(s) of the Act, regulations, and/or
permit authorizing the issuance of the
complaint;

(2) A concise statement of the factual
basis for all alleged violations; and

(3) Notice of the respondent’s right to
request a hearing on any material fact
contained in the complaint, or on the
appropriateness of the proposed sanc-
tion.

(d) Each complaint for the assess-
ment of a civil penalty shall also in-
clude:

(1) Specific reference to each provi-
sion of the Act and implementing regu-
lations which respondent is alleged to
have violated;

(2) The amount of the civil penalty
which is proposed to be assessed; and

(3) A statement explaining the rea-
soning behind the proposed penalty;

(e) Each complaint for the revocation
or suspension of a permit shall also in-
clude:

(1) Specific reference to each term or
condition of the permit which the re-
spondent is alleged to have violated, to
each alleged inaccuracy or misrepre-
sentation in respondent’s permit appli-
cation, to each fact which the respond-
ent allegedly failed to disclose in his
permit application, or to other reasons
which form the basis for the complaint;

(2) A request for an order to either
revoke or suspend the permit and a
statement of the terms and conditions
of any proposed partial suspension or
revocation; and

(3) A statement indicating the basis
for recommending the revocation, rath-
er than the suspension, of the permit,
or vice versa.

A copy of these rules shall accom-
pany each complaint served.

(f) Derivation of proposed civil penalty.
The complainant shall determine the
dollar amount of the proposed civil
penalty in accordance with any criteria
set forth in the Act and with any civil
penalty guidance issued by NSF.
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(g) Amendment of the complaint. The
complainant may amend the complaint
once as a matter of right at any time
before the answer is filed. Otherwise
the complainant may amend the com-
plaint only upon motion granted by the
Presiding Officer. Respondent shall
have twenty (20) additional days from
the date of service of the amended
complaint to file his answer.

(h) Withdrawal of the complaint. The
complainant may withdraw the com-
plaint, or any part thereof, without
prejudice one time before the answer
has been filed. After one withdrawal
before the filing of an answer, or after
the filing of an answer, the complain-
ant may withdraw the complaint, or
any part thereof, without prejudice,
only upon motion granted by the Pre-
siding Officer.

(i) Complainant, in cooperation with
the Office of General Counsel, may
refer cases to the Department of Jus-
tice for possible criminal prosecution if
there is reason to believe that respond-
ent willfully violated the Antarctic
Conservation Act or its attendant reg-
ulations. Such referral does not auto-
matically preclude NSF from pro-
ceeding administratively under the Act
and these rules against the same re-
spondent.

§672.8 Answer to the complaint.

(a) General. Where respondent (1) con-
tests any material fact upon which the
complaint is based; (2) contends that
the amount of the penalty proposed in
the complaint or the proposed revoca-
tion or suspension, as the case may be,
is inappropriate; or (3) contends that
he is entitled to judgment as a matter
of law, he shall file a written answer to
the complaint with the Hearing Clerk.
Any such answer to the complaint
must be filed with the Hearing Clerk
within twenty (20) days after service of
the complaint.

(b) Contents of the answer. The answer
shall clearly and directly admit, deny
or explain each of the factual allega-
tions contained in the complaint. If re-
spondent asserts he has no knowledge
of a particular factual allegation, the
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allegation is deemed denied. The an-
swer shall also state (1) the cir-
cumstances or arguments which are al-
leged to constitute the grounds of de-
fense; (2) the facts which respondent in-
tends to place at issue; and (3) whether
a hearing is requested.

(c) Request for hearing. A hearing
upon the issues raised by the complaint
and answer shall be held upon request
of respondent in the answer. The Pre-
siding Officer may deem the right to a
hearing waived if it is not requested by
respondent. In addition, a hearing may
be held at the discretion of the Pre-
siding Officer, sua sponte, to examine
issues raised in the answer.

(d) Failure to admit, deny, or explain.
Failure of respondent to admit, deny,
or explain any material factual allega-
tion contained in the complaint con-
stitutes an admission of the allegation.

(e) Amendment of the answer. The re-
spondent may amend the answer to the
complaint upon motion granted by the
Presiding Officer.

§672.9 Motions.

(a) General. All motions, except those
made orally on the record during a
hearing, shall (1) be in writing; (2) state
the basis or grounds with particularity;
(3) set forth the relief or order sought;
and (4) be accompanied by any affi-
davit, certificate, or other evidence or
legal memorandum relied upon.

(b) Response to motions. A party must
file a response to any written motion
within ten (10) days after service of
such motion, unless the Presiding Offi-
cer allows additional time. The re-
sponse shall be accompanied by any af-
fidavit, certificate, other evidence, or
legal memorandum relied upon. If no
response is filed within the designated
period, the Presiding Officer may deem
the parties to have waived any objec-
tion to the granting of the motion. The
Presiding Officer may also set a short-
er time for response, or make such
other appropriate orders concerning
the disposition of motions.

(c) Ruling on Motions. The Presiding
Officer shall rule on all motions, unless
otherwise provided in these rules. The
Presiding Officer may permit oral ar-
gument if he considers it necessary or
desirable.

§672.10

§672.10 Default order.

(a) Default. The Presiding Officer
may find a party in default (1) after
motion, upon failure to file a timely
answer to the complaint; (2) after mo-
tion or sua sponte, upon failure to com-
ply with a prehearing or hearing order
of the Presiding Officer; or (3) after
motion or sua sponte, upon failure to
appear at a conference or hearing with-
out good cause being shown. No finding
of default on the basis of a failure to
appear at a hearing shall be made
against the respondent unless the com-
plainant presents sufficient evidence to
the Presiding Officer to establish a
prima facie case against the respond-
ent. Any motion for a default order
shall include a proposed default order
and shall be served upon all parties.
The alleged defaulting party shall have
twenty (20) days from service to reply
to the motion. Default by respondent
constitutes, for purposes of the pending
action only, an admission of all facts
alleged in the complaint and a waiver
of respondent’s right to a hearing on
such factual allegations. If the com-
plaint is for the assessment of a civil
penalty, the penalty proposed in the
complaint shall become due and pay-
able by respondent without further
proceedings sixty (60) days after a final
order issued upon default. If the com-
plaint is for the revocation or suspen-
sion of a permit, the conditions of rev-
ocation or suspension proposed in the
complaint shall become effective with-
out further proceedings on the date
designated by the Presiding Officer in
his final order issued upon default. De-
fault by the complainant shall result in
the dismissal of the complaint with
prejudice.

(b) Procedures upon default. When the
Presiding Officer finds a default has oc-
curred, he shall issue a default order
against the defaulting party. This
order shall constitute the initial deci-
sion, and shall be filed with the Hear-
ing Clerk.

(c) Contents of a default order. A de-
fault order shall include findings of
fact showing the grounds for the order,
conclusions regarding all material
issues of law or discretion, and the pen-
alty which is recommended, or the
terms and conditions of permit revoca-
tion or suspension, or other sanctions.
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